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CONSTITUTIONALITY OF MERIT SYSTEM 
LEGISLATION 

Ben A. Aeneson 

Ohio Wesleyan University 

Constitutional objections to many of the provisions of the 
civil service laws have been raised in several of the jurisdictions 
in which such legislation has been enacted. In addition to the 
national government there are today ten states which have pro- 
vided for the application of the merit system to the appoint- 
ment of all or a portion of the administrative officers and em- 
ployees. These ten states with the dates of the adoption of the 
law are as follows: New York, 1883; Massachusetts, 1884; Wis- 
consin, 1905; New Jersey, 1908; Illinois, 1911; Colorado, 1912; 
Ohio, California and Connecticut, 1913; and Kansas, 1915. In 
Illinois and Colorado the employees in the state institutions 
had been under the merit system for several years prior to the 
adoption of the general civil service laws. 

In four of these jurisdictions — California, Colorado, Connecti- 
cut and Kansas — there have been no cases involving the con- 
stitutionality of civil service legislation. In Colorado there 
have been at least two bitter controversies in the courts as to 
the interpretation of the law but in neither case did the parties 
who fought the law contend that it was unconstitutional. The 
question of the legality of the adoption of the Colorado law has 
also been before the courts; but the constitutionality of the pro- 
visions of the law has not been attacked. In New Jersey the 
only case of importance touching the matter of constitutionality 
is that of the Attorney-General v. McGuinness, 1 but here the 
decision dealt entirely with the constitutionality of one of the 
methods prescribed for extending the operation of the law to 

1 78N. J. L. 346 (1910). 
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municipalities. It is principally in New York, Massachusetts, 
Wisconsin and Illinois that we find decisions involving alleged 
conflicts between the civil service law and the state constitution. 
A number of states which do not have general civil service laws 
have provided for the establishment of the merit system in 
municipalities; but in none of these have there been any cases 
of vital importance to this discussion. In two states, New 
York and Ohio, the merit system is made a part of the govern- 
mental system by constitutional provision. 

The more important constitutional questions which have 
been raised in connection with civil service legislation are the 
following: (1) Authority of the legislature to establish the merit 
system; (2) class legislation; (3) delegation of legislative power 
to the civil service commission; (4) delegation of judicial power 
to the civil service commission; (5) nonpartisan membership 
of the commission; (6) interference with constitutional power of 
appointment ; (7) interference with the freedom of speech through 
prohibition of political activity; (8) removals. 

AUTHORITY TO ESTABLISH THE MERIT SYSTEM 

The opponents of the merit system have from time to time 
questioned the authority of the legislature to enact civil service 
laws. They have maintained that to require qualifications for 
office not prescribed by the constitution is beyond the power 
of the lawmaking body. This position is clearly untenable, 
especially in relation to those officers not specifically established 
by the constitution. The right of the legislature to establish a 
merit system has been clearly upheld by the courts. The case 
of Barker v. the People, 2 decided as early as 1824, is cited as 
prohibiting "arbitrary exclusions" from office. The court in 
that case said that "the legislature cannot establish arbitrary- 
exclusions from office or any general regulations requiring quali- 
fications which the constitution has not required," but in the 
same decision a law excluding duellists from holding office was 
upheld. No court has ever held that civil service regulations 
constitute "arbitrary exclusions" from office. 

a 3 Cowen (N. Y.) 686 (1824). 
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In Rogers v. Buffalo, 3 the New York court of appeals said: 
"Statutes looking to the purpose of ascertaining whether candi- 
dates for an appointive office are possessed of those qualifications 
which are necessary for a fit and intelligent discharge of the duties 
pertaining to such office are not dangerous in their nature, and 
in their execution they are not liable to abuse in any manner 
involving the liberties of the people." The Wisconsin supreme 
court in the case of State v. Frear, 4 after holding that the right 
to hold office is not guaranteed unless expressly so stated by the 
constitution or laws, said: "The state may require of persons 
seeking to enter its service such qualifications as the legislature 
may deem appropriate for the maintenance of good government. 
Nor is the legislative power so restricted in its exercise as to 
require uniformity in the qualifications for admission to the serv- 
ice. It rests with the legislature to impose such conditions as 
the nature of the various kinds of service demands and as may be 
required to remove existing or threatened evils incident thereto." 
In an Illinois case it was contended that civil service legislation 
abridges the privileges and immunities of citizens of the United 
States as guaranteed by the fourteenth amendment, on the ground 
that it interfered with rights of municipal officers to make certain 
appointments. The court overruled this contention by saying 
that such powers do not come within the meaning of the words 
"privileges and immunities of citizens of the United States." 

Many of the state constitutions provide that no oath (other 
than oath of office), declaration or test shall be made a qualifica- 
tion for office holding. The civil service law of New York was 
attacked in Rogers v. Buffalo 5 on the ground that the tests re- 
quired were in violation of the prohibition on tests for office 
found in the state constitution. The court held that the pro- 
hibition on tests referred only to such tests as would give members 
of any one religious sect advantages over other persons. This 
holding has been quoted and followed by the Illinois court in 
People v. Loeffler. 8 

3 123 N. Y. 173 (1890). 
4 146 Wis. 291 (1911). 
B 123 N. Y. 173 (1890). 
6 175 111. 585 (1898). 
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CLASS LEGISLATION 

Under this head might be discussed: (1) Those cases in which 
civil service legislation has been attacked on the general ground 
that it denies the equal protection of the law; (2) those in which it 
is contended that the exemption of veterans constitutes such a 
denial of law. In at least three states, cases have been before the 
courts where the denial of equal protection of the law in general 
has been made the basis of attack upon merit system legislation. 
In these states, Louisiana (involving municipal civil service), 
Ohio and Wisconsin, the civil service laws were upheld in this 
particular. The Wisconsin court in the case cited above said: 
"The privilege of holding public office is not in its nature a 
right of the class guaranteed by the constitution as the natural 
and inalienable rights of every citizen. It has never been treated 
as a natural right in our governmental system. It is regarded 
as a privilege which is extended to the citizens of the state upon 
such conditions and terms as the people in their sovereign 
capacity may determine." 

The opponents of civil service reform have used the exemption 
of veterans as a welcome excuse for embarrassing not only the 
champions of the merit system in the legislature but the adminis- 
trators of the law as well. In the legislature the enemies of the 
reform have sought to weaken the law by exempting veterans 
from its operation, and in this way have made the civil service 
reformers appear as unpatriotic and unfriendly to the veteran. 
At the present time Civil War veterans must be preferred in 
appointments after examination in New York, New Jersey, 
Massachusetts, Kansas and Illinois. In the last named state, 
Spanish War veterans and men who have served in the Boxer 
Rebellion and the Philippine Insurrection are included under 
this rule. In Ohio and Massachusetts unexamined veterans are 
placed on the list, and, at the option of the appointing officer, 
may be chosen. 

These provisions, placed in the law by opponents of the merit 
system, have been made the basis of attacks upon the law. In 
Massachusetts the law formerly provided that unexamined veter- 
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ans must be preferred for appointment. This meant that any- 
veteran might, by a mere formality, be placed on the list 
and that the appointing officer might be compelled to choose 
such veteran regardless of his qualifications. This provision 
was attacked on the ground that it violated article 6 of the Bill 
of Rights of the Massachusetts constitution which declares that 
"no man nor corporation nor association of men have any other 
title to obtain advantages, or particular and exclusive privileges 
distinct from those of the community than what arises from the 
consideration of services rendered to the public." The supreme 
court held in Brown v. Russell 7 that to compel the appointment 
of unexamined veterans was in violation of this article. New 
York provides in her constitution for veteran preference in these 
words: "Honorably discharged soldiers and sailors from the 
army and navy of the United States in the late Civil War, who 
are citizens and residents of this state, shall be entitled to prefer- 
ence in appointment and promotion, without regard to their 
standing on any list from which such appointment or promotion 
may be made." 8 In interpreting this clause the New York 
courts have held that veterans were to be preferred for appoint- 
ment only after examination, and that an unexamined veteran 
had no claim upon appointment beyond that of other citizens. 9 
The same question has arisen in several states entirely 
apart from the administration of the merit system. The general 
view of the state courts has been that the legislature may con- 
stitutionally provide for preference of veterans for selection to 
office over other persons having the same qualifications. Such 
decisions are in accord with the Massachusetts and New York 
holdings. The federal provision for veteran preference has been 
interpreted by the attorney-general to apply to veterans having 
necessary qualifications. It is not certain, however, that the 
preference d'f unexamined veterans might not be upheld in some 
states under different constitutional provisions. No state has, 
at present, any provision, constitutional or statutory, compelling 

7 166 Mass. 14 (1896). 

8 Art. V, Sec. 9. 

9 Matter of Keymer, 148 N. Y. 219 (1896). 
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the appointing officer to give preference to an unexamined 
veteran. In no case has the preference for examined veterans 
been declared unconstitutional. 

DELEGATION OF LEGISLATIVE POWER 

The contention that the civil service commission has been un- 
constitutionally delegated to perform legislative functions is 
based on the same conception of legislative power as are many 
other similar contentions relative to unconstitutional delegation 
of power to administrative boards and commissions. It has 
been maintained that when a board or commission is given power 
to make rules and regulations to carry out the general policy 
laid down by the legislature it is given power of such a nature 
that its exercise is in violation of the theory of the separation of 
the powers. In answer to the question whether the delegation 
of power to make rules and regulations is a legal delegation, the 
Massachusetts court said, in the opinion of the justices: "We 
think the legislature has the constitutional right to provide for 
the appointment of such commissions, and to delegate to them 
the power to make rules, not inconsistent with existing laws, to 
guide and control their discretion and the discretion of officers 
of the state or of cities in whom the appointing power is vested. 
This is not a delegation of power to enact laws; it is merely a 
delegation of administrative powers and duties." 10 

The Ohio courts have held in Green v. State Civil Service 
Commission 11 that the delegation of power to the commission is 
"the imposition of an administrative duty in order to give prac- 
tical effect to the enactment." It was further contended in 
this case that the statute was invalid in that it gave the com- 
mission power to suspend the law in cases requiring scientific, 
educational and professional qualifications. The court an- 
swered this by saying: "This does not confer power upon the 
board to suspend the law, but the law itself defines certain cir- 
cumstances and conditions which, when the administrative 

" 138 Mass. 601 (1885). 
11 90 Ohio St. 252 (1914). 
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commission finds them to exist, shall constitute a situation in 
which the requirement of the statute may be omitted. The part 
of the board is simply to ascertain whether such a situation 
exists. When the fact is ascertained and properly authenti- 
cated by the board, the law authorizes the board to follow the 
procedure prescribed in the statute itself." 

In answer to the claim that the commission is given arbitrary 
power to make exemptions, the Wisconsin court in State v. 
Frear, supra, made the following statement : "It is contended that 
the commission is granted arbitrary power to extend the exempt 
class. We do not so regard it. They must include only those 
offices in this class as to which they in fact find that competitive 
or non-competitive examinations are impracticable on account of 
the temporary duration of the employment or for other special 
reasons. The phrase ' for special reasons satisfactory to the com- 
mission' means that the commissioners are to investigate and 
when they find as a matter of fact that the merit and fitness of 
persons to perform the duty of such offices cannot be ascertained 
by an examination then they are to place such officers in the ex- 
empt class." In the same case it was clearly held that, not only 
in regard to exemptions, but in regard to the power to make 
rules and regulations there was no delegation of legislative 
power to the civil service commission. In no case in any court, 
federal or state, has a civil service law been held unconstitu- 
tional because of illegal delegation of legislative power. 

DELEGATION OF JUDICIAL POWER 

The investigatory power of the civil service commission would 
be greatly increased if it were given the power of subpoena and 
the power to punish for contempt. The granting of such power, 
however, is so obviously a violation of the theory of the separation 
of the powers that in no case has the legislature attempted to 
give such authority to the commission. It has been the uniform 
practice to make it the duty of the courts to issue subpoenas 
upon the request of the commission arid to punish for con- 
tempt those who fail to obey the orders. This practice has been 
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attacked in at least one state as constituting an illegal delegation 
of judicial power. In the case of People v. Kipley, 12 the consti- 
tutionality of the civil service law was attacked on these grounds. 
The law was upheld by the court, which said: "The commission 
is not allowed to punish for contempt, but the circuit court, 
upon application of the commission, makes the order to produce 
the papers, and upon failure to obey the order inflicts the punish- 
ment as for a contempt. There is here no delegation of the ju- 
dicial function to the commission, but simply a provision for 
the exercise of judicial function by the circuit court." This 
decision follows the holding of the United States Supreme Court 
in the case of the Interstate Commerce Commission v. Brimson, 13 
in which it was held that a similar provision concerning the Inter- 
state Commerce Commission was not in violation of the theory 
of the separation of the powers. 

NONPARTISAN MEMBERSHIP OF THE COMMISSION 

The provision in the civil service laws that not more than a 
specified number of the members of the commission shall belong 
to the same political party has not been attacked except in New 
York. It was there contended that such a provision violated 
Art. 1, sec. 1 of the state constitution which reads as follows: 
"No member of this state shall be disfranchised or deprived of 
any of the rights or privileges secured to any citizens thereof 
unless by the law of the land or judgment of his peers." It was 
maintained that in naming the third member of the commission 
any member of the political party of the other two was disquali- 
fied. In overruling this contention the court said: "In our 
judgment, legislation which creates a board of commissioners 
consisting of two or more persons and which provides that not 
more than a certain proportion of the whole number of commis- 
sioners shall be taken from one party, does not amount to any 
arbitrary exclusion from office nor to a general regulation re- 
quiring qualifications not mentioned in the constitution 

Thus a regulation excluding all physicians would be arbitrary. 



12 171 111. 44 

13 154 U. S. 447 (1893). 
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But would a regulation which created a board of health and pro- 
vided that not more than one physician from any particular 
school or none but a physician should be appointed thereon be 
arbitrary or unconstitutional as an illegal exclusion from office? 
I think not. No man's right to be regarded as eligible to hold 
office is, as we think, infringed upon by legislation which pro- 
hibits the taking of more than a certain number of the class to 
which he belongs, for the purpose of filling a commission com- 
posed of more than one individual." 

INTERFERENCE WITH CONSTITUTIONAL POWER OP APPOINTMENT 

The question of whether provisions for appointment by the 
merit system apply in cases where the power of appointment is 
vested in a given official by the constitution arose in New York 
in connection with the superintendent of public works. Ac- 
cording to the New York constitution this official was given ex- 
press power to appoint and remove his subordinates and it was 
contended that the civil service law of 1883 did not apply to his 
department. This contention was upheld by the courts of the 
state in People v. Angle, 14 and the decision is an excellent state- 
ment of the principle that the legislature cannot impose the 
merit system upon an appointing officer whose appointing power 
is expressly given him by the constitution. Since this decision 
was given, the merit system has been made applicable to all 
departments in New York by constitutional amendment and this 
case is now only of historical interest. Because it is the only 
case on record involving this particular point and because it 
would undoubtedly be followed by courts in other states 
should the legislature try to apply the merit system to positions 
where the power of appointment is expressly vested in the con- 
stitution, the following extract from the decision is here given: 

"Any provision, therefore, which materially interferes with the 
freedom of selection conferred upon the superintendent, and the 
exercise of his judgment in investigating and determining the 
fitness and propriety of contemplated appointments seems to us 

14 109 N. Y. 564 (1888). 
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not only to conflict with the terms of the constitution but plainly 
to violate its spirit and intent. 

"Under this law the superintendent is absolutely deprived of 
the exercise of any judgment, choice or discretion in the matter 
and is required in some cases to appoint the single individual 
whose name is presented to him by the commission (in case of a 
veteran), and in all other cases his choice is limited to a selection 
from among those persons whose names may or may not be all 
submitted to him by the same body. Under the constitution the 
superintendent is at liberty to select any person for appointment 
from among the million or more citizens eligible to such office, 
while under the statute he can, at best, only select from the 
three names furnished him by a tribunal over whom he has no 
control and the efficiency of whose tests he may entirely dis- 
approve. Whether this mode of selecting officers is a wiser and 
better one than that provided by the constitution cannot affect 
the decision of this appeal, for the sole question here is whether, 
in its practical operation, the statutory scheme takes away a 
power otherwise bestowed by the organic law. It is also quite 
immaterial that the board authorized to present names for the 
superintendent's choice determines such choice by arbitrary 
rules which exclude the idea of any bias or personal preference 
on its part, for the question is whether the mode provided 
materially impairs or destroys the scheme provided by the consti- 
tution. If it does, then it is repugnant to the constitution and 
must be condemned, for the law imputes to the legislature an 
intention to effect those results which are the necessary and 
natural consequence of the execution of the laws enacted by it. 
It seems to us that the law leaves to the superintendent only 
the barren office of issuing a commission to a person whom 
others have selected for his adoption, whereas the constitution 
provides that he shall be the exclusive actor in determining the 
wisdom and propriety of the proposed appointment. It cannot 
reasonably be contended that the superintendent has under 
this system any such freedom of action and choice as is implied 
in the power to appoint his subordinates and perform the duties 
charged upon him by the constitution. Such power embraces 
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in its exercise not only perfect liberty of choice to the person to 
be appointed, but the duty of investigating personally the char- 
acter and qualifications of the proposed appointee and determin- 
ing his fitness to discharge the services required of him. This 
was a duty which the constitution required him personally to 
perform, and which he could not lawfully delegate to any other." 

Another interesting case involving interference with the con- 
stitutional power of appointment arose in New York in connec- 
tion with the right of municipal officers to make certain appoint- 
ments. The constitution provides that the appointive officials 
in a municipality shall "be appointed by such authorities thereof 
as the legislature shall designate for that purpose." 16 It was 
held in People v. Mosher 16 that a provision of the civil service 
law which compelled the appointing officer to select the person 
highest on the list was unconstitutional. In other cases 17 the 
New York courts have upheld the provision for selection from 
the highest three on the eligible list. No case has arisen in New 
York attacking the selection from the three highest to positions 
where the appointment is not constitutionally vested. 

The New York courts, then, have held all forms of civil serv- 
ice regulations void as relating to positions where the power of 
appointment is expressly vested in the constitution. In the 
municipal service where appointments are provided for in the 
constitution, although the power is not unqualifiedly vested in 
any specified official, compulsory selection of the highest name 
has been declared void, but selection from the three highest 
has been upheld. In two states, Colorado and Illinois, the per- 
son highest on the list must be appointed. The laws have never 
been attacked on this particular ground in either of these states. 
It is probable that the courts of all the states would uphold 
such a provision if applying only to positions where the power of 
appointment is not vested by the constitution. 

15 Art. X, Sec. 2. 
16 163 N. Y. 32 (1900). 

17 Rogers v. Buffalo, 123 N. Y. 173 (1890), and People v. Gaffney, 126N. Y. Supp. 
1027 (1911). 
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In Wisconsin the right of the legislature to limit the appoint- 
ing officer to the three highest has been upheld in the following 
words: "The opinion doubtless also prevailed in the legislature 
that a selection from three candidates from the certified list 
would provide a sufficient scope for the exercise of a reasonable 
discretion by the appointing officer in making appointments of 
persons found to be qualified to perform services under the 

appointing officer We perceive no unreasonable 

restrictions in the nature of this legislation for the exercise of the 
discretion of the appointing officer to select an appointee found 
to possess the qualifications pursuant to the tests prescribed by 
the law." 18 The Wisconsin law, however, does not in any way 
interfere with the constitutional appointing power of any official. 

It was contended in Illinois that constitutional officers had 
certain implied appointing power that could not be interfered 
with by civil service regulations. In overruling this conten- 
tion the court, in People v. McCullough, 19 said: "It is the un- 
doubted law that the legislature may pass any law and do any 
legislative act not prohibited by the constitution of the state 
or the United States. It is equally true that the power to ap- 
point to office is not inherent in the executive department unless 
conferred by the constitution or the legislature, but the creation 
of officers, the delegation and regulation of the powers and duties 
of officers and the prescribing of the manner of their appointment 
or election are legislative functions which are restrained only by 
the constitution. 

"The fact that such officers (the secretary of state, the treas- 
urer and other executive officers including the governor) are 
created by the constitution does not confer unrestricted power 
upon them, and except as to such rights and powers as they 
derive from the various provisions of the constitution, they are 
entirely subject to the will of the legislature." 

18 State v. Frear, 146 Wis. 291 (1911). 

19 254 111. 9 (1912). 
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FREEDOM OF SPEECH AND PROHIBITION OF POLITICAL ACTIVITY 

The civil service law itself or regulations made under it in- 
variably prohibit political activity on the part of those who have 
received appointments under the merit system. In Massa- 
chusetts it was contended that a regulation governing a city 
police force which prohibited political activity on the part of 
its members was in violation of the constitutional right of free 
speech. In overruling this contention the court said: "The 
petitioner may have a right to talk politics but he has no con- 
stitutional right to be a policeman. There are few employments 
for hire in which the servant does not agree to suspend his con- 
stitutional right of free speech, as well as of idleness, by the 
implied terms of his contract. The servant cannot complain as 
he takes the employment on the terms which are offered him. 
On the same principle the state may impose any reasonable 
condition upon holding offices within its control." 20 The federal 
courts have upheld regulations of the United States Civil Service 
Commission prohibiting political assessments. 

REMOVALS 

The question of the constitutionality of the removal provi- 
sions of the civil service law has been raised in a few instances. 
In Wisconsin the law provides that violation of any of its pro- 
visions shall be punishable by removal from office in addition 
to fine and imprisonment. The Wisconsin court has held that 
such a removal is invalid as far as constitutional officers are con- 
cerned. 21 The right of the appointing officer to remove the ap- 
pointee according to the law was not questioned. In Illinois, 
however, the contention was made in People v. Kipley 22 that 
the removal of officers and employees under the civil service 
law violated the right of trial by jury guaranteed by the state 
constitution. The court upheld the law saying: "The provi- 
sions of the civil service act for the removal or discharge of officers 

2 ° McAuliffe v. Mayor, 155 Mass. 216 (1892). 

21 State v. Frear, 146 Wis. 291 (1911). 

22 171 111. 44 (1898). 
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or employees upon written charges are purely statutory provi- 
sions. The constitutional provision that 'the right of trial by 
jury shall remain inviolable' was not intended to introduce the 
right of trial into summary jurisdictions unknown to the common 
law and not providing for that mode of trial." In this case the 
court agreed with the courts of the majority of the states that 
an office is not property and that removal from office without 
trial is not taking property without due process. 

SUMMARY 

In no case has a civil service law been held unconstitutional. 
All decisions touching the subject point to the conclusion that 
the merit system can, without any constitutional amendments, 
be made a part of the administrative machinery of any state or 
municipality. It would be better, however, if the example of 
New York and Ohio, in establishing the merit system by con- 
stitutional provisions, were followed by the several states. 
With the merit system provided for in the constitution, the 
enactment of reactionary legislation to vitiate the existing law, 
as has been the case in Colorado and Connecticut, would be 
rendered difficult if not impossible. 



